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HOUSE BI LL 1538

St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on

By Representatives Schoesler, Holmuist, Benson, Cenents, Wods,
Delvin, Kristiansen, Chandler, Arnstrong, Cox, Condotta, Skinner and
Ander son

Read first tinme 01/29/2003. Referred to Commttee on Agriculture &
Nat ural Resources.

AN ACT Relating to water resources; anmending RCW 90.03. 380,
90. 03.370, 90.14.130, 90.14.160, 90.14.170, 90.14.180, 90.03.015,
90. 03. 460, 90.44.050, 90.03.330, 90.44.100, 90.03.383, 90.54.020,
90. 38. 020, and 90.42.080; reenacting and anending RCW 90.14.140 and
43.84.092; adding a new section to chapter 90.14 RCW adding new
sections to chapter 90.03 RCW adding new sections to chapter 43.155
RCW and creating new sections.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW90.03.380 and 2001 ¢ 237 s 5 are each anended to read
as follows:

(1) The right to the use of water which has been applied to a
beneficial use in the state shall be and remai n appurtenant to the | and
or place upon which the sane is used: PROVI DED, HOWEVER, That the
right may be transferred to another or to others and becone appurtenant
to any other land or place of use without [oss of priority of right
theretofore established if such change can be made wi thout detrinment or
injury to existing rights. The point of diversion of water for
beneficial use or the purpose of use may be changed, if such change can
be made wi thout detrinment or injury to existing rights. A change in
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t he place of use, point of diversion, and/or purpose of use of a water
right to enable irrigation of additional acreage or the addition of new
uses may be permtted if such change results in no increase in the
annual consunptive quantity of water used under the water right. For
purposes of this section, "annual consunptive quantity" means the
estimated or actual annual anount of water diverted or wthdrawn
pursuant to the water right, reduced by the estimted annual anount of
return flows, ((averaged—over—the—two—years)) during the year of
greatest use within the nost recent ((Hwve-year)) fifteen-year period
of continuous beneficial use of the water right. Such an annual
consunptive quantity represents only the consunptive use portion of the
anmount of water that may be spread to provide water for both existing
and new or expanded uses; it does not define either the extent of the
right or the total anmount of water that nmay be transferred or changed
to acconplish the spreading nor does it apply to any changes,
transfers, or anendnents that may be required to accompdate crop
rotation. Before any transfer of such right to use water or change of
the point of diversion of water or change of purpose of use can be
made, any person having an interest in the transfer or change, shal
file a witten application therefor with the departnent, and the
application shall not be granted until notice of the application is
publ i shed as provided in RCW 90.03.280. If it shall appear that such
transfer or such change may be made without injury or detrinent to
existing rights, the departnent shall 1issue to the applicant a
certificate in duplicate granting the right for such transfer or for
such change of point of diversion or of use. The certificate so issued
shall be filed and be made a record with the departnent and the
duplicate certificate issued to the applicant may be filed with the
county auditor in |like manner and with the same effect as provided in
the original certificate or permt to divert water.

(2) If an application for change proposes to transfer water rights

fromone irrigation district to another, the departnent shall, before
publication of notice, receive concurrence fromeach of the irrigation
districts that such transfer or change wll not adversely affect the

ability to deliver water to other |andowners or inpair the financial
integrity of either of the districts.

(3) A change in place of use by an individual water user or users
of water provided by an irrigation district need only receive approval
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for the change fromthe board of directors of the district if the use
of water continues within the irrigation district, and when water is
provided by an irrigation entity that is a nenber of a board of joint
control created under chapter 87.80 RCW approval need only be received
fromthe board of joint control if the use of water continues wthin
the area of jurisdiction of the joint board and the change can be made
W thout detrinent or injury to existing rights.

(4) The right to use water for any beneficial use wthin the
general category of an agricultural use includes the right to use the
water, without applying to the departnment or any other governnenta
entity for approval, for any other beneficial use within the genera
category of an agricultural use. The general category of an
agricultural use of water includes, but is not l|limted to, the
beneficial use of water for stock watering, agricultural irrigation
processing agricultural commodities into agricultural products, and
other agricultural uses.

(5) This section shall not apply to trust water rights acquired by
the state through the funding of water conservation projects under
chapter 90.38 RCWor RCW90.42.010 through 90.42.070.

((65))) (B)(a) Pending applications for new water rights are not
entitled to protection frominpairnment, injury, or detrinment when an
application relating to an existing surface or ground water right is
consi der ed.

(b) Applications relating to existing surface or ground water
rights may be processed and deci sions on themrendered i ndependently of
processing and rendering decisions on pending applications for new
water rights within the same source of supply without regard to the
date of filing of the pending applications for new water rights.

(c) Notwthstanding any other existing authority to process
applications, including but not limted to the authority to process
applications under WAC 173-152-050 as it existed on January 1, 2001, an
application relating to an existing surface or ground water right may
be processed ahead of a previously filed application relating to an
existing right when sufficient information for a decision on the
previously filed application is not avail able and the applicant for the
previously filed application is sent witten notice that explains what
information is not available and inforns the applicant that processing
of the next application will begin. The previously filed application
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does not lose its priority date and if the information is provided by
the applicant within sixty days, the previously filed application shal
be processed at that tine. This subsection ((£5))) (6)(c) does not
affect any other existing authority to process applications.

(d) Nothing in this subsection ((£5))) (6) is intended to stop the
processi ng of applications for new water rights.

((66))) (1) (a) No applicant for a change, transfer, or amendnent of
a surface or ground water right may be required to give up any part of
the applicant's valid water right or claimto a state agency, the trust
water rights program or to other persons as a condition of processing
t he application.

((6H)) (b) The departnent's review of an application for change,
transfer, or an anmendnent of a surface or ground water right shall not
include a consideration or investigation of potential relinquishnment of
the water right or a portion of the right through prior nonuse nor
shall the departnent's receipt or review or other consideration of such
an _application or its action on such an application be cause for the
departnment's initiation of relinquishnment proceedings under chapter
90.14 RCW for prior nonuse of the water right that is the subject of
the application.

(8 In revising the provisions of this section and adding
provisions to this section by chapter 237, Laws of 2001, the
| egislature does not intend to inply legislative approval or
di sapproval of any existing admnistrative policy regarding, or any
existing admnistrative or judicial interpretation of, the provisions
of this section not expressly added or revised.

Sec. 2. RCW90.03.370 and 2002 ¢ 329 s 10 are each anended to read
as follows:

(1)(a) Al applications for reservoir permts are subject to the
provi sions of RCW 90.03.250 through 90.03.320. But the party or
parties proposing to apply to a beneficial use the water stored in any
such reservoir shall also file an application for a permt, to be known
as the secondary permt, which shall be in conpliance with the
provisions of RCW 90.03.250 through 90.03. 320. Such secondary
application shall refer to such reservoir as its source of water supply
and shall show docunentary evidence that an agreenent has been entered
into with the owners of the reservoir for a permanent and sufficient
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interest in said reservoir to i npound enough water for the purposes set
forth in said application. Wen the beneficial use has been conpleted
and perfected under the secondary permt, the departnent shall take the
proof of the water users under such permt and the final certificate of
appropriation shall refer to both the ditch and works described in the
secondary permt and the reservoir described in the primary permt.
The departnent may accept for processing a single application form
covering both a proposed reservoir and a proposed secondary permt or
permts for use of water fromthat reservoir.

(b) The departnment shall expedite processing applications for the
follow ng types of storage proposals:

(1) Devel opnent of storage facilities that wll not require a new
water right for diversion or withdrawal of the water to be stored,

(1i) Adding or changing one or nore purposes of use of stored
wat er ;

(ti1) Adding to the storage capacity of an existing storage
facility; and

(iv) Applications for secondary permts to secure use fromexisting
storage facilities.

(c) A secondary permt for the beneficial use of water shall not be
required for use of water stored in a reservoir where the water right
for the source of the stored water authorizes the beneficial use.

(d) The followng types of storage facilities do not require a
reservoir or secondary permt fromthe departnent for the storage and
use of stored water:

(i) Rain barrels, cisterns, and other simlar facilities for
capturing runoff fromroofs, paved areas, and other hard surfaces on a
single residential, comercial, or industrial property or public
facility when the total anpunt of storage does not exceed ten thousand
gallons and the water stored is intended to be put to beneficial use;

(ii) Facilities to recapture and reuse return flow fromirrigation
operations when serving a single farm operation if the acreage
irrigated is not increased beyond the acreage allowed to be irrigated
under the water right that applies to the property:;

(1ii1) Ofstream ponds filled from a separate source not exceeding
ten acre feet in capacity;

(iv) Excavated ponds not filled froma separate source, but rather
frominterception of the water table;
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(v) Storm water nanagenent storage facilities if no beneficial use

is made of the captured water:; and
(vi) Excavated municipal water reservoirs, water towers, and other

simlar facilities that are integral to a water supply systems
distribution system

(2)(a) For the purposes of this section, "reservoir" includes, in
addition to any surface reservoir, any naturally occurring underground
geol ogi cal fornmation where water is collected and stored for subsequent
use as part of an underground artificial storage and recovery project.
To qualify for issuance of a reservoir permt an underground geol ogi cal
formation nust neet standards for review and mtigation of adverse
i npacts identified, for the follow ng issues:

(1) Aquifer vulnerability and hydraulic continuity;

(1i) Potential inpairnment of existing water rights;

(rit) Geot echni cal i npacts and aqui fer boundari es and
characteristics;

(1v) Chem cal conpatibility of surface waters and ground water

(v) Recharge and recovery treatnent requirenents;

(vi) System operation;

(vii) Water rights and ownership of water stored for recovery; and

(viii) Environnental inpacts.

(b) Standards for review and standards for mtigation of adverse
inpacts for an underground artificial storage and recovery project
shall be established by the departnment by rule. Not wi t hst andi ng t he
provisions of RCW 90.03.250 through 90.03.320, analysis of each
underground artificial storage and recovery project and each
underground geological formation for which an applicant seeks the
status of a reservoir shall be through applicant-initiated studies
revi ewed by the departnent.

(3) For the purposes of this section, "underground artificial
storage and recovery project” means any project in which it is intended
to artificially store water in the ground through injection, surface
spreading and infiltration, or other departnent-approved nethod, and to
make subsequent use of the stored water. However, (a) this subsection
does not apply toirrigation return flow, or to operational and seepage
| osses that occur during the irrigation of land, or to water that is
artificially stored due to the construction, operation, or maintenance
of an irrigation district project, or to projects involving water
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reclaimed in accordance with chapter 90.46 RCW and (b) RCW 90. 44. 130
applies to those instances of clainmed artificial recharge occurring due
to the construction, operation, or nmnaintenance of an irrigation
district project or operational and seepage |osses that occur during
the irrigation of land, as well as other fornms of clained artificial
recharge already existing at the time a ground water subarea is
est abl i shed.

(4) Nothing in chapter 98, Laws of 2000 changes the requirenents of
exi sting | aw governing issuance of permts to appropriate or wthdraw
the waters of the state.

(5) The departnent shall report to the | egislature by Decenber 31,
2001, on the standards for review and standards for mtigation
devel oped under subsection (3) of this section and on the status of any
applications that have been filed wth the departnment for underground
artificial storage and recovery projects by that date.

(6) Where needed to ensure that existing storage capacity is
effectively and efficiently used to neet nultiple purposes, the
departnent nmay authorize reservoirs to be filled nore than once per
year or nore than once per season of use.

Sec. 3. RCW 90.14.140 and 2001 ¢ 240 s 1, 2001 c 237 s 27, and
2001 c 69 s 5 are each reenacted and anended to read as foll ows:

(1) For the purposes of RCW 90.14.130 through 90.14.180, the
follow ng constitute "sufficient cause" ((shatH—be-definedas)) for the
nonuse of all or a portion of the water by the owner of a water right
((f od of £ . I I
occurs as a result of)):

(a) Drought, or other unavailability of water;

(b) The destruction of works, diversions, or other facilities
essential to use of the water by a cause not within the control of the
owner of the appropriation, and good faith efforts to repair or replace
the works, diversions, or facilities have been and are being nade;

(c) Nonuse occurring during a period of tine wthin which the water
was included in a pending application for a transfer, change, or
anendnent of the water right filed with the departnent under chapter
90. 03 or 90.44 RCW

(d) Active service in the arnmed forces of the United States during
mlitary crisis;
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((€e))) (e) Nonvoluntary service in the arnmed forces of the United
St at es;

((€))) (f) The operation of |egal proceedings;

((€e))) (4g) Federal or state agency l|leases of or options to
purchase | ands or water rights which preclude or reduce the use of the
right by the owner of the water right;

((6)) (h) Federal laws inposing land or water use restrictions
either directly or through the voluntary enroll nent of a |andowner in
a federal programinplenenting those |aws, or acreage limtations, or
producti on quot as;

((

£h)y)) (i) Nonuse occurring during a period of tinme wthin which the

exercise of all or part of the water right was not necessary due to
climatic conditions, if the water right holder had the facility capable
of handling the full allowed rate and duty, and was otherw se ready,
willing, and able to use the entire ampunt of water allowed under the
wat er right;

(1) Tenporarily reduced diversions or withdrawals of irrigation
water directly resulting fromthe provisions of a contract or simlar
agreenent in which a supplier of electricity buys back electricity from
the water right holder and the electricity is needed for the diversion
or wwthdrawal or for the use of the water diverted or wthdrawn for
irrigation purposes;

(()) (k) Water conservation neasures, including but not limted
to such neasures inplenented under the Yakima river basin water
enhancenent project((—se+tengas)). Wth regard to water conservation
neasures inplenented under the Yakima river basin water enhancenent
project, the conserved water ((+s)) nust be reallocated in accordance
with the provisions of P.L. 103-434;

(()) (1) Reliance by an irrigation water user on the transitory
presence of return flows in lieu of diversion or wthdrawal of water
fromthe primary source of supply, if such return flows are neasured or
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reliably estimated using a scientific nethodol ogy generally accepted as
reliable within the scientific community; ((e+

<)) (m The reduced use of irrigation water resulting from crop
rotation. For purposes of this subsection, crop rotation neans the
((temporary)) short-termor long-termchange in the type of crops grown
((resulting from the exercise of generally recognized sound farnng
practees) ) . Unused water resulting from crop rotation will not be
relinquished if the remaining portion of the water continues to be
beneficially used;, or

(n) Foreclosure, bankruptcy, or econom c hardship.

(2) Notw thstanding any other provisions of RCW 90.14.130 through
90. 14.180, there shall be no relinquishnment of any water right or
portion of a water right:

(a) If such right is clainmed for power devel opnent purposes under
chapter 90.16 RCW and annual |icense fees are paid in accordance with
chapter 90.16 RCW

(b) I'f such right is used for a standby or reserve water supply to
be used in time of drought or other |low flow period so long as

w thdrawal or diversion facilities are maintained in good operating
condition for the use of such reserve or standby water supply;

(c) If such right is clained for a determ ned future devel opnent to
take place either wwthin fifteen years of July 1, 1967, or the nost
recent beneficial use of the water right, whichever date is |ater;

(d) If such right is claimed for municipal water supply purposes
under chapter 90.03 RCW

(e) If such waters are not subject to appropriation under the
appl i cabl e provi sions of RCW 90. 40. 030;

(f) If such right or portion of the right is |leased to another
person for use on land other than the land to which the right is
appurtenant as long as the | essee nakes beneficial use of the right in
accordance wth this chapter and a transfer or change of the right has
been approved by the departnent in accordance with RCW 90.03. 380,
90. 03. 383, 90.03.390, or 90.44.100;

(g) If such a right or portion of the right is authorized for a
purpose that is satisfied by the use of agricultural industrial process
wat er as authorized under RCW 90. 46. 150; ((e+))

(h) If such right is a trust water right under chapter 90.38 or

90. 42 RCW _or
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(i) If the period of full or partial nonuse of such right occurred

nore than fifteen years before the date upon which relinquishnent
proceedi ngs are comenced under RCW 90.14.130 or the date upon which
adj udi cation proceedings are commenced under RCW 90.03.105 through
90. 03. 245 or 90. 44. 220.

(3) In adding provisions to this section by chapter 237, Laws of
2001, the legislature does not intend to inply |egislative approval or
di sapproval of any existing admnistrative policy regarding, or any
existing admnistrative or judicial interpretation of, the provisions
of this section not expressly added or revised.

NEW SECTION.  Sec. 4. (1) State statutes requiring the
relinqui shment of water rights for a failure to use the rights were
first enacted in 1967. Under the new system of relinquishnent
established that year, |loss of a water right through nonuse is largely
unencunbered by the difficulties of determning the intent of a water
right holder. It can be determ ned adm nistratively.

However, in providing this procedure in 1967, the legislature did
not have to concern itself with the state of water use records during
the entire history of the use of water rights. The statutes were
forward-| ooking; they dealt wth contenporary events unfolding in the
near future. This admnistratively expeditious nmeans of requiring the
forfeiture of property rights was bal anced by the contenporary nature
of the type of information that could be obtained regarding the use of
the rights. It was supported by the ability of water right holders to
know readily whether or not their rights had been recently used and to
know readily which records of their activities could be used to counter
a claimthat their water rights or portions of their water rights had
not been exercised as required. The sane cannot be said thirty-six
years | ater

In the intervening years, records have been |ost or sinply not
kept. Water rights have passed fromone person to another, many tines
repeat edl y. Direct know edge of the type of information that could
counter sone partial evidence provided by anot her has dissipated. Sone
judicial decisions may have left the inpression that recordkeeping
regardi ng individual water use within a federal reclamation project is
not relevant to the application of the relinquishnent |aws: Wter use
Wi thin such a project would be treated collectively, as a whole.
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The purpose of RCW 90. 14. 130(3) and 90.14.140(2)(i) is to ensure
that the state's relinquishnment |aws for the nonuse of water rights are
applied to relatively contenporary events.

(2) Sections 5(3) and 3(2)(i) of this act apply retroactively,
except with regard to determ nations of relinquishment made by the
pol lution control hearings board or a court before the effective date
of those provisions.

Sec. 5. RCW90. 14.130 and 1987 ¢ 109 s 13 are each anended to read
as follows:

(1) When it appears to the departnent of ecology that a person
entitled to the use of water has not beneficially used his or her water
right or sonme portion thereof within the preceding fifteen years, and
it appears that said right has or may have reverted to the state
because of such nonuse, as provided by RCW 90.14.160, 90.14.170, or
90. 14. 180, the departnent of ecol ogy shall notify such person by order:
PROVI DED, That where a conpany, association, district, or the United
States has filed a blanket claim under the provisions of ((RSW
90-14-060)) this chapter for the total benefits of those served by it,
the notice shall be served on such conpany, association, district, or
the United States and not upon any of its individual water users who
may not have used the water or sonme portion thereof which they were
entitled to use. The order shall contain: ((£8)) (&) A description
of the water right, including the approxi mte |ocation of the point of
di version, the general description of the lands or places where such
wat ers were used, the water source, the anount invol ved, the purpose of
use, and the apparent authority upon which the right is based;, ((&))
(b) a statenment that unless sufficient cause be shown on appeal the
water right will be declared relinquished; and ((£3))) (c) a statenent
that such order may be appealed to the pollution control hearings
boar d. Any person aggrieved by such an order may appeal it to the
pol l ution control hearings board pursuant to RCW43.21B. 310. The order
shall be served by registered or certified mail to the last known
address of the person and be posted at the point of division or
wi thdrawal . The order by itself shall not alter the recipient's right
to use water, if any.

(2) Relinquishnment under this chapter shall not occur except in
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accordance with the procedure set forth in this section or in a
proceeding to determne rights to water under RCW 90.03.105 through
90. 03. 245 or 90.44. 220.

(3) Notw thstanding any other provisions of this chapter, there
shall be no relingquishnment of any water right or any portion of a water
right for full or partial nonuse of such right that occurred nore than
fifteen years before the date upon which relinqui shnment proceedings are
commenced under this section or the date upon which adjudication
proceedi ngs are comenced under RCW 90.03.105 through 90.03.245 or
90. 44. 220.

Sec. 6. RCW90.14.160 and 1981 ¢ 291 s 1 are each anended to read
as follows:

Any person entitled to divert or wthdraw waters of the state
t hrough any appropriation authorized by enactnents of the |egislature
prior to enactnent of chapter 117, Laws of 1917, or by custom or by
general adjudication, who abandons the sane, or who voluntarily fails,
W t hout sufficient cause, to beneficially use all or any part of said
right to divert or wthdraw for any period of ((#+ve)) fifteen
successive years after July 1, 1967, shall relinquish such right or
portion thereof in accordance with the procedure set forth in RCW
90.14.130 or as part of adjudication proceedings commenced under RCW
90.03.105 through 90.03.245 or 90.44.220, and said right or portion
thereof shall revert to the state, and the waters affected by said
right shall becone avail able for appropriation in accordance with RCW
90. 03. 250.

Sec. 7. RCW90.14.170 and 1967 ¢ 233 s 17 are each anended to read
as follows:

Any person entitled to divert or withdraw waters of the state by
virtue of his or her ownership of land abutting a stream |ake, or
wat er cour se, who abandons the sanme, or who voluntarily fails, wthout
sufficient cause, to beneficially use all or any part of said right to
w thdraw or divert said water for any period of ((Hwe)) fifteen
successive years after July 1, 1967, shall relinquish such right or
portion thereof in accordance with the procedure set forth in RCW
90.14.130 or as part of adjudication proceedings commenced under RCW
90.03.105 through 90.03.245 or 90.44.220, and such right or portion

HB 1538 p. 12
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thereof shall revert to the state, and the waters affected by said
right shall beconme avail able for appropriation in accordance with the
provi si ons of RCW 90. 03. 250.

Sec. 8. RCW 90.14.180 and 1987 c 109 s 101 are each anended to
read as foll ows:

Any person hereafter entitled to divert or withdraw waters of the
state through an appropriation authorized wunder RCW 90.03. 330,
90. 44.080, or 90.44.090 who abandons the sanme, or who voluntarily
fails, without sufficient cause, to beneficially use all or any part of
said right to withdraw for any period of ((fve)) fifteen successive
years shall relinquish such right or portion thereof in accordance with
the procedure set forth in RCW 90.14.130 or as part of adjudication
proceedi ngs commenced under RCW 90.03.105 through 90.03.245 or
90. 44. 220, and such right or portion thereof shall revert to the state,
and the waters affected by said right shall becone available for
appropriation in accordance with RCW 90.03. 250. All certificates
hereafter issued by the departnment of ecol ogy pursuant to RCW90. 03. 330
shal | expressly incorporate this section by reference.

NEW SECTION. Sec. 9. A new section is added to chapter 90.14 RCW
to read as foll ows:

For the purpose of determ ning relinquishnment, the foll ow ng shal
be used to determ ne the anmount of water that has been beneficially
used under a water right on an annual basis: The anount beneficially
used is the amount of water used within the limts of the right during
the year in which the greatest volune of water was used under the right
during the nost current fifteen-year period.

NEW SECTION. Sec. 10. A new section is added to chapter 90. 03 RCW
to read as foll ows:

(1) The place of use for the surface or ground water right of a
public water system as defined by RCW 70. 119A 020(4) is whichever of
the follow ng that provides the |argest service area for the system

(a) The place of use listed on the systenis water right certificate
or in the statenents of claimfor the systems water rights filed in
the state's water rights clainms registry established under RCW
90. 14. 111;
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(b) The place of use identified in the water system plan nost
recently approved by the departnent of health for the system under RCW
43. 20. 050 or as part of a coordinated water system plan under chapter
70.116 RCW or

(c) The place of wuse identified in the water system plan nost
recently submtted by the system to the departnent of health for
approval under RCW 43.20.050 or as part of a coordi nated water system
pl an under chapter 70.116 RCW

(2) Subsection (1)(b) and (c) of this section apply only to public
wat er systens for which water system plans have been submtted for
approval under RCW 43.20.050 or as part of a coordinated water system
pl an under chapter 70.116 RCW

(3) For a public water systemas defined in RCW70. 119A. 020(4), the
maxi mum nunber of service connections or nmaxi num population to be
served specified on a water right application, permt, certificate, or
claim or in related supporting docunents, shall not be an attribute
[imting exercise of the water right.

Sec. 11. RCW 90.03.015 and 1987 c¢c 109 s 65 are each anended to
read as foll ows:

((As—used—+nthis—-ehapter-)) The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Departnment” means the departnent of ecology((+)).

(2) "Director” neans the director of ecol ogy((:—anrd)).

(3) "Municipal water supplier" neans a purveyor, as defined in RCW
70.116.030(4), that: (a) Owms or operates a public water system that
is entitled or obligated to serve existing and additional custoners and
uses within one or nore approved water service areas to the extent such
custoners and uses are allowed under an applicable |and use plan; and
(b) has an approved water system plan under chapter 43.20 or 70.116
RCW_

(4) "Minicipal water supply purposes” neans any beneficial use for
which water is or is anticipated to be provided by a nunicipal water
supplier, and includes water held to neet future denmands or to neet
state requirenents for back-up supplies such as provisions in the
wel | head protection program

(5) "Person" neans any firm association, water users' association,
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corporation, irrigation district, or municipal corporation, as well as
an i ndi vi dual .

Sec. 12. RCW 90.03.460 and 1917 c¢ 117 s 43 are each anended to
read as foll ows:

(1) Nothing in this chapter contained shall operate to effect an
i npai rment of any inchoate right to divert and use water while the
application of the water in question to a beneficial use is being
prosecuted wth reasonable diligence, having due regard to the
ci rcunstances surrounding the enterprise, including the nmagnitude of
the project for putting the water to a beneficial use and the market
for the resulting water right for irrigation or power or other
beneficial use, in the locality in question.

(2) A nmunicipal water supplier prosecutes its surface or ground
water right with reasonable diligence when the right has been or is
identified to neet existing or reasonably anticipated future needs in
an_approved water system plan pursuant to chapter 43.20 RCW or an
approved coordi nated water system plan pursuant to chapter 70.116 RCW
This subsection does not limt or exclude other nethods or neans of
prosecuting a water right wwth reasonable diligence, including, wWthout
l[imtation, installed system capacity.

(3) Municipal water suppliers have a mninmum of fifty years from
the latest approval of a plan identified in subsection (2) of this
section to put to use their water rights identified for reasonably
anticipated future use. Minicipal water suppliers nmay have additi onal

time based on the particular facts and circunstances, including,
without limtation, the size and nature of the water diversion or
conveyance project, projected useful life of facilities, size and

nature of service areas, growh projections, system.interconnections,
wat er conservation, and financing requirenents.

Sec. 13. RCW 90.44.050 and 1987 c 109 s 108 are each anmended to
read as foll ows:

After June 6, 1945, no withdrawal of public ground waters of the
state shall be begun, nor shall any well or other works for such
w t hdrawal be constructed, unless an application to appropriate such
wat ers has been nade to the departnent and a permt has been granted by
it ((as—heretn)) provided((—BEXCERPF—HOAEVER—TFhat)) in this section
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The follow ng uses are exenpt fromthis section, to the extent that the
uses are reqularly used beneficially, and are entitled to a right equal
to that established by a permt issued under this chapter:

(1) Any wthdrawal of public ground waters for stock-watering
pur poses( (—er—foer)) .

(2) Any withdrawal of public ground waters in an anmount not
exceeding five thousand gallons a day for:

(a) The watering of a lawn, or

(b) The watering of a noncommercial garden not exceedi ng one-half
acre in area((7)). or ((fer))

(c) Single or group donestic uses ((+Hhr—anr-arount—hnot—exceedinrgiive
thousand-galtons—a-day)). or ((fer))

(d) An industrial purpose ((¢

HOAEVER—Fhat) ). However, the departnent fromtine to tine nay require
the person or agency making any such small wthdrawal to furnish
information as to the neans for and the quantity of that w thdrawal ((=
PROA-DED—FURTFHER—TFhat) ), but the departnent does not have authority
to require the netering or neasuring of the withdrawals authorized in
this section. At the option of the party making w thdrawal s of ground
waters of the state not exceeding five thousand gallons per day,
applications under this section or declarati ons under RCW90. 44. 090 nmay
be filed and permts and certificates obtained in the sane manner and
under the same requirenents as is in this chapter provided in the case
of withdrawals in excess of five thousand gallons a day.

Sec. 14. RCW 90.03.330 and 1987 c¢c 109 s 89 are each anended to
read as foll ows:

(1) Upon a showing satisfactory to the departnent that any
appropriation has been perfected in accordance with the provisions of
this chapter, it shall be the duty of the departnent to issue to the
applicant a certificate stating such facts in a formto be prescribed
by him and such certificate shall thereupon be recorded with the
departnent. Any original water right certificate issued, as provided
by this chapter, shall be recorded with the departnent and thereafter,

HB 1538 p. 16



©O© 00 N O Ol WDN P

W NNNNNNNMNNNNRRRRRRERRERPR PR
O © O ~N O UM WNIEO®OOO-NOOOMWNDNERO

31
32
33
34
35
36
37

at the expense of the party receiving the sane, be by the departnent
transmtted to the county auditor of the county or counties where the
distributing systemor any part thereof is |ocated, and be recorded in
the office of such county auditor, and thereafter be transmtted to the
owner thereof.

(2) A certificate issued by the departnment under this chapter may
not be revoked or dim nished without specific statutory direction to do
so unl ess:

(a) The water right represented by the certificate has been
relinqui shed under chapter 90.14 RCW or as part of a general
adj udi cati on proceedi ng comenced under RCW90. 03. 105 t hr ough 90. 03. 245
or 90.44.220 and the revocation or dimnishnent represents that
relinqui shnent; or

(b) The certificate was issued with mnisterial errors or was
obt ai ned through the m srepresentation of the conpletion of the project
or the quantity appropriated. The departnent may adjust a certificate
under this subsection (2)(b) if mnisterial errors are discovered, but
only to the extent necessary to correct the mnisterial errors; it may
dimnish the right represented by a certificate if the certificate was
obtained through a msrepresentation on the part of the applicant or
permt holder but only to the extent of the m srepresentation; and it
may revoke a certificate obtained through a m srepresentation on the
part of the applicant or permt holder if the m srepresentati on was so
critical to the decision to issue the certificate that it is clear that
no certificate for any aspect of the right would have been i ssued under
the laws and policies applicable at the tinme the decision to issue the
certificate was nmade. However, the authority provided by this
subsection (2) does not include revoking, dimnishing, or adjusting a
certificate based on any change in policy regarding the issuance of
such certificates occurring since the certificate was issued.

Sec. 15. RCWO90.44.100 and 1997 c 316 s 2 are each anended to read
as follows:

(1) After an application to, and upon the issuance by the
departnent of an amendnent to the appropriate permt or certificate of
ground water right, the holder of a valid right to withdraw public
ground waters may, wthout losing the holder's priority of right,
construct wells or other neans of wthdrawal at a new location in
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substitution for or in addition to those at the original |ocation, or
t he hol der may change the ((meanrnrer)) purpose or the place of use of the
wat er .

(2) An anendnent to construct replacenent or a new additional well
or wells at a location outside of the |ocation of the original well or
wells or to change the ((manner)) purpose or place of use of the water
shal |l be issued only after publication of notice of the application and
findings as prescribed in the case of an original application. Such
amendnent shall be issued by the departnment only on the conditions
t hat : (a) The additional or replacement well or wells shall tap the
same body of public ground water as the original well or wells; (b)
where a replacenent well or wells is approved, the use of the original
well or wells shall be discontinued and the original well or wells
shal | be properly deconm ssioned as required under chapter 18.104 RCW
(c) where an additional well or wells is constructed, the original well
or wells may continue to be used, but the conbined total w thdrawal
fromthe original and additional well or wells shall not ((enlarge))
increase the ampunt of water the holder of the water right is entitled
to wthdraw under the right conveyed by the original permt or
certificate; and (d) other existing rights shall not be inpaired. The
departnment nmay specify an approved manner of construction and shal
require a showing of conpliance wth the terns of the anendnent, as
provided in RCW90.44.080 in the case of an original permt.

(3) The construction of a replacenent or new additional well or
wells at the location of the original well or wells shall be allowed
wi t hout application to the departnent for an anmendnent. However, the

follow ng apply to such a replacenent or new additional well: (a) The
well shall tap the sanme body of public ground water as the origina
well or wells; (b) if a replacenent well is constructed, the use of the

original well or wells shall be discontinued and the original well or
wel |l s shall be properly decomm ssi oned as required under chapter 18.104
RCW (c) if a new additional well is constructed, the original well or
wells may continue to be used, but the conbined total w thdrawal from
the original and additional well or wells shall not enlarge the right
conveyed by the original water use permt or certificate; (d) the
construction and use of the well shall not interfere with or inpair
water rights with an earlier date of priority than the water right or
rights for the original well or wells; (e) the replacenent or
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additional well shall be |ocated no closer than the original well to a
well it mght interfere with; (f) the departnent may specify an
approved manner of construction of the well; and (g) the departnent
shall require a showng of conpliance with the conditions of this
subsection (3).

(4) A certificate issued by the departnment under this chapter may
not be revoked or di m nished without specific statutory direction to do
so unl ess:

(a) The water right represented by the certificate has been
relinquished under chapter 90.14 RCW or as part of a general
adj udi cati on proceedi ng comenced under RCW90. 03. 105 t hr ough 90. 03. 245
or 90.44.220 and the revocation or dimnishnent represents that
relinqui shnent; or

(b) The certificate was issued with mnisterial errors or was
obt ai ned through the m srepresentation of the conpletion of the project
or the quantity appropriated. The departnent may adjust a certificate
under this subsection (4)(b) if mnisterial errors are discovered, but
only to the extent necessary to correct the mnisterial errors; it may
dimnish the right represented by a certificate if the certificate was
obtained through a msrepresentation on the part of the applicant or
permt holder but only to the extent of the m srepresentation; and it
may revoke a certificate obtained through a m srepresentation on the
part of the applicant or permt holder if the m srepresentati on was so
critical to the decision to issue the certificate that it is clear that
no certificate for any aspect of the right would have been i ssued under
the laws and policies applicable at the tine the decision to issue the
certificate was made. However, the authority provided by this
subsection (4) does not include revoking, dimnishing, or adjusting a
certificate based on any change in policy regarding the issuance of
such certificates occurring since the certificate was issued.

(5) As used in this section, the "location of the original well or
wel I s" is the area described as the point of withdrawal in the original
public notice published for the application for the water right for the
wel | .

(6) The right to use water for any beneficial use wthin the
general category of an agricultural use includes the right to use the
water, without applying to the departnment or any other governnenta
entity for approval, for any other beneficial use within the genera
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category of an agricultural use. The general category of an
agricultural use of water includes, but is not limted to, the
beneficial use of water for stock watering, agricultural irrigation

processing agricultural commvodities into agricultural products, and
ot her agricultural uses.

NEW SECTION. Sec. 16. A new section is added to chapter 90. 03 RCW
to read as foll ows:

Surface and ground water rights held by the sanme person nmay be
conjunctively used without a transfer, change, or anendnent of the
rights to maintain flows in streans during portions of the year of
generally reduced flows as long as the total quantity of water used
under the surface and ground water rights on an annual basis is within
the total quantity of water authorized under the rights and ot her water
rights existing at the tinme the conjunctive use is initiated are not
i npai r ed.

Sec. 17. RCW90.03.383 and 1991 ¢ 350 s 1 are each anended to read
as follows:

(1) The | egislature recogni zes the value of interties for inproving
the reliability of public water systens, enhancing their managenent,
and nore efficiently wutilizing the increasingly limted resource.
G ven the continued growh in the nost popul ous areas of the state, the
i ncreased conplexity of public water supply nanagenent, and the trend
toward regional planning and regional solutions to resource issues,
i nterconnections of public water systens through interties provide a
val uabl e tool to ensure reliable public water supplies for the citizens
of the state. Public water systens have been encouraged in the past to
utilize interties to achieve public health and resource managenent
objectives. The legislature finds that it is in the public interest to
recogni ze interties existing and in use as of January 1, 1991, and to
have associated water rights nodified by the departnent of ecology to
reflect current use of water through those interties, pursuant to
subsection (3) of this section. The legislature further finds it in
the public interest to develop a coordinated process to review
proposals for interties commencing use after January 1, 1991.

(2) For the purposes of this section, the followng definitions
shal | apply:
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(a) "Interties" are interconnections between public water systens
permtting exchange, acquisition, or delivery of water between those
systens for other than enmergency supply purposes, where such exchange,
acquisition, or delivery is within established i nstantaneous and annual
wi thdrawal rates specified in the systens' existing water right permts
or certificates, or contained in clainms filed pursuant to chapter 90. 14
RCW and which results in better managenent of public water supply
consistent with existing rights and obligations. Interties include
i nterconnections between public water systens permtting exchange,
acquisition, or delivery of water to serve as primary or secondary
sources of suppl y((;-—but—do—not—include—developrent—of new sources—of
supply to neet future denand)).

(b) "Service area" is the area designated in a water system pl an or
a coordi nated water system plan pursuant to chapter 43.20 or 70.116 RCW
respectively. \Wen a public water system does not have a designated
service area subject to the approval process of those chapters, the
service area shall be the designated place of use contained in the
water right permt or certificate, or contained in the claim filed
pursuant to chapter 90.14 RCW

(3) Public water systens with interties existing and in use as of
January 1, 1991, or that have received witten approval from the
departnent of health prior to that date, shall file witten notice of
those interties with the departnment of health and the departnent of
ecol ogy. The notice nay be incorporated into the public water systenis
five-year update of its water system plan, but shall be filed no later
than June 30, 1996. The notice shall identify the location of the
intertie; the dates of its first use; the purpose, capacity, and
current use; the intertie agreenent of the parties and the service
areas assigned; and other information reasonably necessary to nodify
the water right permt. Notwi t hstanding the provisions of RCW
90.03.380 and 90.44.100, for public water systenms wth interties
existing and in use as of January 1, 1991, the departnent of ecol ogy,
upon receipt of notice neeting the requirenments of this subsection
shall, as soon as practicable, nodify the place of use descriptions in
the water right permts, certificates, or clains to reflect the actual
use through such interties, provided that the place of use is within
service area designations established in a water system plan approved
pursuant to chapter 43.20 RCW or a coordinated water system plan
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approved pursuant to chapter 70.116 RCW and further provided that the
water used is within the instantaneous and annual wthdrawal rates
specified in the water right permt and that no outstanding conplaints
of inpairment to existing water rights have been filed with the
departnent of ecology prior to Septenber 1, 1991. Where such
conpl aints of inpairnment have been received, the departnment of ecol ogy
shall make all reasonable efforts to resolve themin a tinmely manner
t hrough agreenent of the parties or through available admnistrative
remedi es.

(4) Notwi thstandi ng the provisions of RCW90. 03. 380 and 90. 44. 100,
exchange or delivery of water through interties comrencing use after
January 1, 1991, shall be permtted when the intertie inproves overal
systemreliability, enhances the manageability of the systens, provides
opportunities for conjunctive use, or delays or avoids the need to
devel op new wat er sources, and otherw se neets the requirenents of this
section, provided that each public water systenis water use shall not
exceed the instantaneous or annual wthdrawal rate specified in its
water right authorization, shall not adversely affect existing water
rights, and shall not be inconsistent with state-approved plans such as
wat er system plans or other plans which include specific proposals for
construction of interties. Interties comencing use after January 1,
1991, shall not be inconsistent wth regional water resource plans
devel oped pursuant to chapter 90.54 RCW

(5) For public water systens subject to the approval process of
chapter 43.20 RCW or chapter 70.116 RCW proposals for interties
comenci ng use after January 1, 1991, shall be incorporated into water
system pl ans pursuant to chapter 43.20 RCWor coordi nated water system
pl ans pursuant to chapter 70.116 RCWand submtted to the departnent of
health and the departnment of ecology for review and approval as
provided for in subsections (5) through (9) of this section. The plan
shall state how the proposed intertie will inprove overall system
reliability, enhance the nmanageability of the systens, provide
opportunities for conjunctive use, or delay or avoid the need to
devel op new wat er sources.

(6) The departnment of health shall be responsible for review and
approval of proposals for newinterties. 1In its review the departnent
of health shall determ ne whether the intertie satisfies the criteria
of subsection (4) of this section, with the exception of water rights
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considerations, which are the responsibility of the departnent of
ecol ogy, and shall determ ne whether the intertie is necessary to
address energent public health or safety concerns associated wth
public water supply.

(7) If the intertie is determ ned by the departnent of health to be
necessary to address energent public health or safety concerns
associated with public water supply, the public water system shall
anend its water system plan as required and shall file an application
with the departnment of ecology to change its existing water right to
reflect the proposed use of the water as described in the approved
wat er system plan. The departnment of ecology shall process the
application for change pursuant to RCW 90.03.380 or 90.44.100 as
appropriate, except that, notwithstanding the requirenments of those
sections regarding notice and protest periods, applicants shall be
required to publish notice one tine, and the comment period shall be
fifteen days fromthe date of publication of the notice. Wthin sixty
days of receiving the application, the departnent of ecology shall
i ssue findings and advise the departnent of health if existing water
rights are determned to be adversely affected. |If no determnationis
provi ded by the departnent of ecology within the sixty-day period, the
departnment of health shall proceed as if existing rights are not
adversely affected by the proposed intertie. The departnent of ecol ogy
may obtain an extension of the sixty-day period by submtting witten
notice to the departnent of health and to the applicant indicating a
definite date by which its determnation will be nade. No additiona
extensions shall be granted, and in no event shall the total review
period for the departnment of ecol ogy exceed one hundred ei ghty days.

(8) If the departnent of health determ nes the proposed intertie
appears to neet the requirenents of subsection (4) of this section but
IS not necessary to address energent public health or safety concerns
associated with public water supply, the departnent of health shal
instruct the applicant to submt to the departnent of ecology an
application for change to the wunderlying water right or claim as
necessary to reflect the new place of use. The departnent of ecol ogy
shall consider the applications pursuant to the provisions of RCW
90. 03.380 and 90.44.100 as appropriate. If in its review of proposed
interties and associated water rights the departnent of ecol ogy
determnes that additional information is required to act on the
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application, the departnent nmy request applicants to provide
informati on necessary for its decision, consistent with agency rules
and witten guidelines. Parties disagreeing with the decision of the
departnment of ecol ogy on the application for change in place of use may
appeal the decision to the pollution control hearings board.

(9) The departnent of health may approve plans containing intertie
proposals prior to the departnent of ecology's decision on the water
right application for change in place of use. However, notw thstandi ng
such approval, construction work on the intertie shall not begin until
the departnent of ecology issues the appropriate water right docunent
to the applicant consistent with the approved pl an.

Sec. 18. RCW 90.54.020 and 1997 c 442 s 201 are each amended to
read as foll ows:

Utilization and managenent of the waters of the state shall be
gui ded by the follow ng general declaration of fundanentals:

(1) Uses of water for donmestic, stock watering, industrial,
commercial, agricultural, irrigation, hydroelectric power production,
mning, fish and wildlife maintenance and enhancenent, recreational
and thernal power production purposes, and preservation of
envi ronnment al and aesthetic values, and all other uses conpatible with
the enjoynment of the public waters of the state, are declared to be
benefi ci al .

(2) Allocation of waters anong potential uses and users shall be
based generally on the securing of the nmaxi mum net benefits for the
people of the state. Maxi mum net benefits shall constitute total
benefits | ess costs including opportunities |ost.

(3) The quality of the natural environnent shall be protected and,
wher e possi bl e, enhanced as fol |l ows:

(a) Perennial rivers and streans of the state shall be retained
wth base flows necessary to provide for preservation of wldlife,
fish, sceni c, aesthetic and other envi ronnent al val ues, and
navi gati onal values. Lakes and ponds shall be retained substantially
in their natural condition. Wthdrawals of water which would conflict
therewith shall be authorized only in those situations where it is
clear that overriding considerations of the public interest will be
served.
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(b) Waters of the state shall be of high quality. Regar dl ess of
the quality of the waters of the state, all wastes and other materials
and substances proposed for entry into said waters shall be provided
with all known, avail able, and reasonabl e nethods of treatnment prior to
entry. Notw thstanding that standards of quality established for the
waters of the state would not be violated, wastes and other materials
and substances shall not be allowed to enter such waters which wll
reduce the existing quality thereof, except in those situations where
it is clear that overriding considerations of the public interest wll
be served. Technol ogy-based effluent limtations or standards for
di scharges for nunicipal water treatnent plants |ocated on the
Chehalis, Colunmbia, Cowitz, Lewis, or Skagit river shall be adjusted
to reflect credit for substances renoved from the plant intake water
if:

(i) The nmunicipality denonstrates that the intake water is drawn
fromthe sanme body of water into which the discharge is nade; and

(i1) The nunicipality denonstrates that no violation of receiving
wat er quality standards or appreciable environnmental degradation wll
resul t.

(4) The devel opnent of nul ti purpose water storage facilities shal
be a high priority for prograns of water allocation, planning,
managenent, and efficiency. The departnent, other state agencies, and
| ocal gover nnent s( (—ahd—planni-ng—unitsforred-under—secti-on—107o0r—108
of—this—aet)) shall evaluate the potential for the devel opnent of new
storage projects and the benefits and effects of storage in reducing
damage to stream banks and property, increasing the use of |and,
providing water for nmunicipal, i ndustrial, agricul tural, power
generation, and other beneficial wuses, and inproving stream flow
reginmes for fisheries and other instream uses.

(5) Adequate and safe supplies of water shall be preserved and
protected in potable condition to satisfy human donestic needs.

(6) Multiple-purpose inmpoundnment structures are to be preferred
over single-purpose structures. Due regard shall be given to neans and
met hods for protection of fishery resources in the planning for and
construction of water inpoundnent structures and other artificial
obstructi ons.

(7) Feder al , st at e, and | ocal gover nnent s, i ndi vi dual s,
corporations, groups and other entities shall be encouraged to carry
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out practices of conservation as they relate to the use of the waters
of the state. In addition to traditional devel opnent approaches,
i nproved water use efficiency and conservation shall be enphasized in
t he managenent of the state's water resources and in sone cases will be
a potential new source of water with which to neet future needs
t hroughout the state.

(8) Developnment of water supply systens, whether publicly or
privately owned, which provide water to the public generally in
regional areas within the state shall be encouraged. Devel opnent of
wat er supply systens for nultiple donestic use which will not serve the
public generally shall be discouraged where water supplies are
avai l able fromwater systens serving the public.

(9) Full recognition shall be given in the adm nistration of water
allocation and wuse prograns to the natural interrelationships of
surface and ground waters.

(10) Adjudicating water rights and clains under RCW 90.03.105
t hrough 90. 03. 245 and 90. 44. 220 can be one of the nost effective neans
of resolving uncertainty regarding the rights of water users. Although
resolving uncertainty regarding water rights in entire regions nay be
required from tine to tine, initiating and conducting such
adjudications in smaller geographic areas to settle rights against
snmall er bodies of water is to be given high priority in nmanagi hg water
resources.

(11) Expressions of the public interest will be sought at all
stages of water planning and all ocation di scussions.

((xH)) (12) water managenent prograns, including but not limted
to, water quality, flood control, drainage, erosion control and storm
runoff are deenmed to be in the public interest.

Sec. 19. RCWO90. 38.020 and 2002 ¢ 329 s 7 are each anended to read
as follows:

(1)(a) The departnent nmay acquire water rights, including but not
limted to storage rights, by purchase, |lease, gift, or other
appropriate neans ot her than by condemati on, fromany person or entity
or conbination of persons or entities. Once acquired, such rights are
trust water rights. A water right acquired by the state that is
expressly conditioned to |limt its use to instream purposes shall be
adm nistered as a trust water right in conpliance with that condition.
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(b) If the holder of a right to water from a body of water chooses
to donate all or a portion of the person's water right to the trust
water system to assist in providing instream flows on a tenporary or
per manent basis, the departnent shall accept the donation on such terns
as the person may prescribe as long as the donation satisfies the
requi renents of subsection (4) of this section and the other applicable
requi renents of this chapter and the terns prescribed are rel evant and
material to protecting any interest in the water right retained by the
donor. Once accepted, such rights are trust water rights within the
conditions prescribed by the donor.

(2) The departnment may nmake such other arrangenents, including
entry into contracts with other persons or entities as appropriate to
ensure that trust water rights acquired in accordance with this chapter
can be exercised to the fullest possible extent.

(3) The trust water rights may be acquired on a tenporary or
per manent basi s.

(4) A water right donated under subsection (1)(b) of this section
shall not exceed the extent to which the water right was exercised
during the five years before the donation nor may the total of any
portion of the water right remaining with the donor plus the donated
portion of the water right exceed the extent to which the water right
was exercised during the five years before the donation. A water right
hol der who believes his or her water right has been inpaired by a trust
wat er right donated under subsection (1)(b) of this section nay request
that the departnent review the inpairnment claim | f the departnent
determ nes that exercising the trust water right resulting from the
donation or exercising a portion of that trust water right donated
under subsection (1)(b) of this section is inpairing existing water
rights in violation of RCW 90.38.902, the trust water right shall be
altered by the departnment to elimnate the inpairnent. Any decision of
the departnent to alter or not alter a trust water right donated under
subsection (1)(b) of this section is appealable to the pollution
control hearings board under RCW 43.21B.230. A donated water right's
status as a trust water right under this subsection is not evidence of
the validity or quantity of the water right.

(5) Any water right conveyed to the trust water right systemas a
gift that is expressly conditioned to limt its use to instream
purposes shall be managed by the departnment for public purposes to
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ensure that it qualifies as a gift that is deductible for federa
i ncome taxation purposes for the person or entity conveying the water
right.

(6) If the departnent acquires a trust water right by |ease, the
anount of the trust water right shall not exceed the extent to which
the water right was exercised during the five years before the
acquisition was nmade nor may the total of any portion of the water
right remaining with the original water right holder plus the portion
of the water right | eased by the departnent exceed the extent to which
the water right was exercised during the five years before the
acquisition. A water right hol der who believes his or her water right
has been inpaired by a trust water right |eased under this subsection
may request that the departnent review the inpairnent claim If the
departnment determ nes that exercising the trust water right resulting
fromthe |leasing or exercising of a portion of that trust water right
| eased under this subsection is inpairing existing water rights in
viol ation of RCW 90.38.902, the trust water right shall be altered by
the departnent to elimnate the inpairnent. Any decision of the
departnment to alter or not to alter a trust water right |eased under
this subsection is appealable to the pollution control hearings board
under RCW 43. 21B. 230. The departnent’'s |easing of a trust water right
under this subsection is not evidence of the validity or quantity of
the water right.

(7) For a water right donated to or acquired by the trust water
rights program on a tenporary basis, the full quantity of water
diverted or withdrawmn to exercise the right before the donation or
acqui sition shall be placed in the trust water rights programand shal
revert to the donor or person fromwhomit was acquired when the trust
period ends.

(8) The procedures identified in subsection (1)(b) of this section
for donations and identified in subsection (6) of this section for
| eases shall also apply to donations or |eases of existing water rights
where:

(a) Existing water rights related to agriculture are donated or
| eased to preserve the opportunity for future agricultural use and to
enhance instreamflows tenporarily; or

(b) Existing water rights acquired for the purpose of providing
water supply to industrial lands as designated in a land use plan
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adopt ed under chapter 36. 70A RCW are donated or | eased to preserve the
opportunity for future industrial use and to enhance instream fl ows
temporarily.

Sec. 20. RCW90.42.080 and 2002 ¢ 329 s 9 are each anended to read
as follows:

(1)(a) The state mmy acquire all or portions of existing water
rights, by purchase, gift, or other appropriate nmeans other than by
condemmation, from any person or entity or conbination of persons or
entities. Once acquired, such rights are trust water rights. A water
right acquired by the state that is expressly conditioned to limt its
use to instream purposes shall be adm nistered as a trust water right
in conpliance with that condition.

(b) If the holder of a right to water froma body of water chooses
to donate all or a portion of the person's water right to the trust
water system to assist in providing instream flows on a tenporary or
per manent basis, the departnent shall accept the donation on such terns
as the person may prescribe as long as the donation satisfies the
requi renents of subsection (4) of this section and the other applicable
requi renents of this chapter and the terns prescribed are rel evant and
material to protecting any interest in the water right retained by the
donor. Once accepted, such rights are trust water rights within the
condi tions prescribed by the donor.

(2) The departnent may enter into | eases, contracts, or such other
arrangenents with other persons or entities as appropriate, to ensure
that trust water rights acquired in accordance with this chapter may be
exercised to the fullest possible extent.

(3) Trust water rights may be acquired by the state on a tenporary
or pernmanent basis.

(4) A water right donated under subsection (1)(b) of this section
shall not exceed the extent to which the water right was exercised
during the five years before the donation nor may the total of any
portion of the water right remaining with the donor plus the donated
portion of the water right exceed the extent to which the water right
was exercised during the five years before the donation. A water right
hol der who believes his or her water right has been inpaired by a trust
wat er right donated under subsection (1)(b) of this section nay request
that the departnent review the inpairnment claim | f the departnent
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determ nes that exercising the trust water right resulting from the
donation or exercising a portion of that trust water right donated
under subsection (1)(b) of this section is inpairing existing water
rights in violation of RCW 90.42.070, the trust water right shall be
altered by the departnent to elimnate the inpairnent. Any decision of
the departnent to alter or not to alter a trust water right donated
under subsection (1)(b) of this section is appealable to the pollution
control hearings board under RCW 43.21B.230. A donated water right's
status as a trust water right under this subsection is not evidence of
the validity or quantity of the water right.

(5) The provisions of RCW 90.03.380 and 90.03.390 do not apply to
donations for instream flows described in subsection (1)(b) of this
section, but do apply to other transfers of water rights under this
section.

(6) No funds may be expended for the purchase of water rights by
the state pursuant to this section unless specifically appropriated for
this purpose by the |egislature.

(7) Any water right conveyed to the trust water right systemas a
gift that is expressly conditioned to limt its use to instream
purposes shall be managed by the departnment for public purposes to
ensure that it qualifies as a gift that is deductible for federa
i ncome taxation purposes for the person or entity conveying the water
right.

(8) If the departnment acquires a trust water right by |ease, the
anount of the trust water right shall not exceed the extent to which
the water right was exercised during the five years before the
acquisition was nmade nor may the total of any portion of the water
right remaining with the original water right holder plus the portion
of the water right | eased by the departnent exceed the extent to which
the water right was exercised during the five years before the
acquisition. A water right hol der who believes his or her water right
has been inpaired by a trust water right |eased under this subsection
may request that the departnent review the inpairnent claim If the
departnment determ nes that exercising the trust water right resulting
fromthe |leasing or exercising of a portion of that trust water right
| eased under this subsection is inpairing existing water rights in
violation of RCW 90.42.070, the trust water right shall be altered by
the departnent to elimnate the inpairnent. Any decision of the
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departnment to alter or not to alter a trust water right |eased under
this subsection is appealable to the pollution control hearings board
under RCW 43. 21B. 230. The departnent’'s |easing of a trust water right
under this subsection is not evidence of the validity or quantity of
the water right.

(9) For a water right donated to or acquired by the trust water
rights program on a tenporary basis, the full quantity of water
diverted or withdrawmn to exercise the right before the donation or
acqui sition shall be placed in the trust water rights programand shal
revert to the donor or person fromwhomit was acquired when the trust
period ends.

(10) The procedures identified in subsection (1)(b) of this section
for donations and identified in subsection (8) of this section for
|l eases also apply to donations or leases of existing water rights
where:

(a) Existing water rights related to agriculture are donated or
| eased to preserve the opportunity for future agricultural use and to
enhance instreamflows tenporarily; or

(b) Existing water rights acquired for the purpose of providing
water supply to industrial lands as designated in a land use plan
adopt ed under chapter 36. 70A RCW are donated or |eased to preserve the
opportunity for future industrial use and to enhance instream flows
tenporarily.

NEW SECTION. Sec. 21. A new section is added to chapter 43.155
RCWto read as foll ows:

The legislature finds that the state has a significant need to
provide a reliable water supply for people, farns, and fish, and that
this can be acconplished through such activities as the construction of
mul ti pl e purpose water storage facilities, and the | easing of water.

NEW SECTION. Sec. 22. A new section is added to chapter 43.155
RCWto read as foll ows:

The water for agriculture, salnmon, and humans account is hereby
created in the state treasury. The noneys in this account shall only
be used for activities that devel op water storage projects for nultiple
pur poses, |ease water, ensure safe drinking water, increase nunici pal
and agricultural water conservation, pronote water reuse, and to
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i npl ement proj ects devel oped through | ocally based watershed pl anni ng.

Al'l interest earnings on noneys deposited into the account, including
| oan repaynents, shall remain in the account and may be used for
el i gi bl e purposes. Moneys in the account may be spent only after

appropriation.

NEW SECTION. Sec. 23. A new section is added to chapter 43.155
RCWto read as foll ows:

(1) The proceeds from the sale of bonds authorized by this
subchapter shall be deposited into the water for agriculture, sal non,
and humans account created in section 22 of this act unless otherw se
specified below. These funds shall be appropriated by the |egislature
as follows:

(a) Fifty percent of the funding shall be used for water storage
and conveyance projects for nmultiple instream and out-of-stream
purposes. For this purpose, funding for a water storage facility that
iswthin the distribution wirks of a public water systemand within an
i ncorporated area or within an area designated as an urban growth area
under chapter 36.70A RCW shall be considered funding for a drinking
water system and not funding that applies to the fifty percent
dedi cated by this subsection (1)(a). The departnent shall establish
criteria for a grant and | oan program for the construction, planning,
design, and studies necessary for water storage and conveyance
projects. The departnent shall contract wth the public works board
created under RCW 43.155.030 to admi nister these grants and | oans;

(b) Twenty-five percent of the funding shall be deposited into the
public works assistance account under chapter 43.155 RCW and shall be
used for safe drinking water and recl ai mred water projects;

(c) Ten percent of the funding shall be used for agricultural water
conservation projects and instreamfl ows;

(d) Seven and one-half percent of the funding shall be used to
| ease water to neet instreamflow | evels needed by fish; and

(e) Seven and one-half percent of the funding shall be used for
i npl enenting projects devel oped through the watershed pl anni ng process
aut hori zed under chapter 90.82 RCW

(2) The percentage of the local funding for a capital project that
is required under this section to receive state funding shall be the
sane for all types and categories of capital projects.
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(3) If an agricultural water conservation project is provided
funding under this section and in consideration thereof a portion of
the water available under a water right involved in the project is to
be transferred or otherw se dedicated to the state, the transfer or
dedi cation shall be in the formof a |ease of water for a period that
is not nore than the period during which the elenents of the
conservation project are estimated to operate effectively and
efficiently. The quantity of water transferred or dedicated to the
state expressed as a percentage of the total water avail able under the
right before the transfer or dedication shall not exceed the percentage
of the total cost of the conservation project represented by the funds
provi ded by the state for the conservation project.

(4) The legislature may authorize expenditures fromthe water for
agriculture, salnon, and humans account to pay for the costs of
establishing and admnistering the water infrastructure progranms
described in subsection (1) of this section. The anount of funding
dedicated to this purpose shall not exceed one percent of the total
anount of bonds sold in any cal endar year. These funds may be used to
define technical and financial programrequirenents, such as grant and
loan criteria, to solicit, review, and award funds, and to nonitor
per f or mance, make paynents, and conduct ot her adm ni strative
activities.

NEW SECTION. Sec. 24. A new section is added to chapter 43.155
RCWto read as foll ows:

The |egislature shall appropriate any noneys that are provided
under section 23 of this act for capital projects, including planning,
engi neering, and other studies for such projects, to the public works
board created under RCW 43. 155. 030. Before Novenber 1st of each year,
the board shall devel op and submt to the governor and the | egislature
a prioritized list of projects that are recommended for funding by the
| egi slature under this section. The board shall approve and disburse
grants and | oans for such projects fromappropriations nade under this
secti on.

Sec. 25. RCW 43.84.092 and 2002 ¢ 242 s 2, 2002 ¢ 114 s 24 and
2002 c 56 s 402 are each reenacted and anended to read as foll ows:
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(1) Al earnings of investnments of surplus balances in the state
treasury shall be deposited to the treasury inconme account, which
account is hereby established in the state treasury.

(2) The treasury inconme account shall be utilized to pay or receive
funds associated with federal prograns as required by the federal cash
managenent i nprovenent act of 1990. The treasury incone account is
subject in all respects to chapter 43.88 RCW but no appropriation is
required for refunds or allocations of interest earnings required by
the cash managenent | nprovenent act. Refunds of interest to the
federal treasury required under the cash managenent i nprovenent act
fall wunder RCW 43.88.180 and shall not require appropriation. The
office of financial managenent shall determ ne the anounts due to or
fromthe federal governnent pursuant to the cash managenent i nprovenent
act. The office of financial managenent may direct transfers of funds
bet ween accounts as deened necessary to i npl enent the provisions of the
cash managenent inprovenent act, and this subsection. Ref unds or
al l ocations shall occur prior to the distributions of earnings set
forth in subsection (4) of this section.

(3) Except for the provisions of RCW43.84. 160, the treasury incone
account may be utilized for the paynent of purchased banki ng services
on behalf of treasury funds including, but not limted to, depository,
saf ekeepi ng, and disbursenent functions for the state treasury and
af fected state agencies. The treasury incone account is subject in al
respects to chapter 43.88 RCW but no appropriation is required for
paynments to financial institutions. Paynments shall occur prior to
distribution of earnings set forth in subsection (4) of this section.

(4) Monthly, the state treasurer shall distribute the earnings
credited to the treasury incone account. The state treasurer shall
credit the general fund with all the earnings credited to the treasury
i ncone account except:

(a) The followng accounts and funds shall receive their
proportionate share of earnings based upon each account's and fund's
average daily balance for the period: The capitol building

construction account, the Cedar R ver channel construction and
operation account, the Central Washington University capital projects
account, the charitable, educat i onal , penal and reformatory
institutions account, the common school construction fund, the county
crimnal justice assistance account, the county sales and use tax
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equal i zation account, the data processing building construction
account, the deferred conpensation adm nistrative account, the deferred
conpensation principal account, the departnent of retirenent systens
expense account, the drinking water assistance account, the drinking
wat er assi stance adm ni strative account, the drinking water assistance
repaynent account, the Eastern Washington University capital projects
account, the education construction fund, the energency reserve fund,
the federal forest revolving account, the health services account, the
public health services account, the health systemcapacity account, the
per sonal health services account, the state higher education
construction account, the higher education construction account, the
hi ghway i nfrastructure account, the industrial insurance prem umrefund
account, the judges' retirenment account, the judicial retirenent
adm ni strative account, the judicial retirenent principal account, the
| ocal | easehold excise tax account, the local real estate excise tax
account, the local sales and use tax account, the nedical aid account,
the nmobile honme park relocation fund, the nultinodal transportation
account, the nunicipal crimnal justice assistance account, the
muni ci pal sal es and use tax equalization account, the natural resources
deposit account, the oyster reserve |land account, the perpetual
surveill ance and mai nt enance account, the public enployees' retirenent
systemplan 1 account, the public enployees' retirenent system conbi ned
plan 2 and plan 3 account, the public facilities construction |oan
revol ving account beginning July 1, 2004, the public health
suppl enental account, the Puyallup tribal settlenent account, the
regional transportation investnent district account, the resource
managenent cost account, the site closure account, the special wldlife
account, the state enployees' insurance account, the state enployees'
I nsurance reserve account, the state investnent board expense account,
the state investnment board commngled trust fund accounts, the
suppl enent al pension account, the Taconma Narrows toll bridge account,
the teachers' retirement system plan 1 account, the teachers’
retirement system conbined plan 2 and plan 3 account, the tobacco
prevention and control account, the tobacco settlenent account, the
transportation infrastructure account, the tuition recovery trust fund,
the University of Washington bond retirenent fund, the University of
Washi ngton building account, the volunteer fire fighters' and reserve
officers' relief and pension principal fund, the volunteer fire
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fighters' and reserve officers’' admnistrative fund, the Wshington
fruit express account, the Wshington judicial retirenment system
account, the Washington |aw enforcenent officers' and fire fighters'

system plan 1 retirenent account, the Wshington |aw enforcenent

officers' and fire fighters' system plan 2 retirenent account, the
Washi ngton school enployees' retirenent system conbined plan 2 and 3
account, the Wshington state health insurance pool account, the
Washi ngton state patrol retirenent account, the Wshington State
University building account, the Wshington State University bond
retirement fund, the water for agriculture, salnon, and humans account,

the water pollution control revolving fund, and the Western WAshi ngt on
University capital projects account. Earni ngs derived from investing
bal ances of the agricultural permanent fund, the normal school

permanent fund, the permanent comon school fund, the scientific
permanent fund, and the state wuniversity permanent fund shall be
allocated to their respective beneficiary accounts. All earnings to be
di stributed under this subsection (4)(a) shall first be reduced by the
allocation to the state treasurer's service fund pursuant to RCW
43. 08. 190.

(b) The follow ng accounts and funds shall receive eighty percent
of their proportionate share of earnings based upon each account's or
fund's average daily bal ance for the period: The aeronautics account,
the aircraft search and rescue account, the county arterial
preservation account, the departnent of |icensing services account, the
essential rail assistance account, the ferry bond retirenent fund, the
grade crossing protective fund, the high capacity transportation
account, the highway bond retirenent fund, the highway safety account,
the notor vehicle fund, the notorcycle safety education account, the
pi | ot age account, the public transportation systens account, the Puget
Sound capital construction account, the Puget Sound ferry operations
account, the recreational vehicle account, the rural arterial trust
account, the safety and education account, the special category C
account, the state patrol hi ghway account, the transportation equi pnent
fund, the transportation fund, the transportation inprovenent account,
the transportation inprovenent board bond retirenent account, and the
urban arterial trust account.

(5 In conformance with Article Il, section 37 of the state
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Constitution, no treasury accounts or funds shall be all ocated earnings
wi thout the specific affirmative directive of this section.

NEW SECTION. Sec. 26. Sections 21 through 24 of this act
constitute a new subchapter in chapter 43.155 RCW entitled "water
infrastructure and stewardship."

NEW SECTION. Sec. 27. Sections 5 (1) and (2) and 6 through 8 of
this act apply retroactively, except wth regard to determ nations of
relinqui shment made by the pollution control hearings board or a court
before the effective date of those sections of this act.

--- END ---

p. 37 HB 1538



	Section 1.
	Section 2.
	Section 3.
	Section 4.
	Section 5.
	Section 6.
	Section 7.
	Section 8.
	Section 9.
	Section 10.
	Section 11.
	Section 12.
	Section 13.
	Section 14.
	Section 15.
	Section 16.
	Section 17.
	Section 18.
	Section 19.
	Section 20.
	Section 21.
	Section 22.
	Section 23.
	Section 24.
	Section 25.
	Section 26.
	Section 27.

